properly baloncing the interests of cable operators and the public.'” Moreover, (o the extent its
decision prevents local governments from collecting fees for use of public righis-of-way, the
effect may be to limit or elinnate programs that are encouraging broadband deployment nod
use v Commission cannot lose sight of the fact that local governments are custodians of the
public micrest. directly accountable lo the people. Local elecied officials are motivated not by a
short-term desire for profif, but by the long-term health of their local economies and social
dructures The Commssion should not establish national, preemptive policies - even assuimning
the Commission has the authority to establish them - where there 15 no real problem and where
there is a need for flexiality.

We urge the Commission 1o examine carefully the information we have gathered, and to
conduct further fact-hnding of its own - Whatever problems may confront the deployment of
cable modem service, they are not a product Of local action; imdeed, |ocal actions complement
the Compmssion’s overall goals sumply because local officials recognize the value of broadband
deployment

&k

(able modem service deployment is proceeding apace, as the Comimission itself has
recognized.  |he Commission is required to report the state of broadband deployment to
Congress, and in accordance with this requirement, has collected and analyzed data on cable
modem deployment. | he Commission has found and reported 1o Congress that broadband

networks (or advanced telecommunications capability) in general, and cable modem facilities in

5 - - - : . :

l'hus, for example, operators are citing the Commussion’s statements in the Declaratory Ruling and
refusmg to comply wath cable modem customer service standards at the same time that the Commission is
relerning customer complaints to local governments for reselution. See discussion mfra,
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parhicular, arc being deployed rapidly ™ A recently as Febriary ol this year. the Commission

stated that “we conclude that advanced elecommunications capability is being made available 1o

residentiat and small business customers in a reasonable and timely manner.” Third Report at §

99. Nonc of the Commission’s reports concludes that local government aclions are a bammier to

broadband deployment generally, and instead the reports desceribe several examples of local

governments that have deliberately and successfully taken steps to promote deployment in their

commumities. Just a few of the Commission’s posinve statements regarding the state of

deployment follow:

I he First Report concluded that as of late 1998 there were at feast 350,000 cable
modem subscrnibers and 25 000 ADSL subscribers, and that “deployment of
broadband appears reasonable and timely today .. .. First Report at 99 91, 98

I'he Second Report found substantial growth in the space of a little over a year: at that
time there were approximately 1 million users of advanced telecommunications
services, and 1 8 million residential high speed service subscribers. Second Report at
98 1 4mlhien of those high speed users were cable subscribers. and 875,000 of the
advanced services users were cable subscribers. fd. at 4 71, 72. Furthermore,
“throughout the country, deployment of last-mile facilities [including cable modem
[acilities| to support advanced serviees is expanding rapidly.™ /d. at 8. Inits list of
Commussion actions that might accelerate deployment, the Commission did not refer
to preemption of local authority.

In answer to the gueshion “Is advanced telecommumcations capability being deployed
to all Amernicans?” the Sccond Report concluded, in essence, "Yes." The
Commission found that “deployment is reasonable and timely overall." fd. at § 205.
Perhaps the single exception was with regard to rural areas; the Commission
concluded that “w all likelihood, market forces alone will not guarantee that many
rural Amencans will have access lo advanced services.” Id. at 4 220 This suggests
governmenrnl action. not preemption, is appropriate.

" Deployment of Advanced Telccommunications Capahility to All Americans in a Reasonable and Timely
Fashion. Report, 14 FCC Red 2398 (1999) (“Farst Report™); Deployment of Advanced
Lelecompmupmications Capatiity 1o Al Americans in a Reasonable and Timely Fashion, Second Report,
15 FCC Red 20915 (2000) ("Second Repont™), Deployment of Advanced Telecommunications Capability
1o Al Americans i a Reasonable And Timely Fashion, Third Report, 17 FCC Red 7844 (20023 (“Third

Repor’™).



= The Third Report tetls another chapter in the same story: subscribership for cable
modem services contmnes Lo grow and broadband networks have been extended
throughout the country. 78 percent of the ZIP Codes in the country, serving 97
percent ol the population. have at teast one subscriber to a high-speed service. Third
Reportai § 28 As ol June 30, 2001 there were almost 5.2 million high-speed lines
nsmy cable modem technology, compared to the 1.4 nillion reported in the Second
Order fdoat § 44 64 percent of those high-speed hines met the Comvmission’s
dehinon of advanced services. Id. In short, says the Commission, “we believe that
acdvanced services are being made available in a reasonable and timely manner.”™ fd
a9 8o,

s The First Report noted faverably the potential role of local governments. The
Commission observed that some municipal utilities were contributing to the
deployment of broadband networks by building networks of their own, and added 1hat
“we encourage states fo avoid enacting absolute prohibitions on municipal entry into
tefecommunications.” fd_atn. 172, The Commission also stated that “consultations
between actual and potental supplicrs of broadband and community leaders in
iraditionally underserved areas can lead suppliers to more rapid deployment of
broadband capabihity 7 Jd at 4 78

s 'he Sceond Report similarly commented favorably on the potential local role, saying
that “|Hocal businesses and governments can have a great impact on both the
mtroduction of advanced services and the degree of ensuing competiion.” Second
Reportat § [14. The Commission expressly acknowledged the effects of local
Iranchise agreements in extending cable Imemet access to the schools, as well as
promoting deployment in general. fd. at 1 134, 136,

= In addition to acknowledgimg local povernment contnbutions, the Second Repont
noles that the states have actively promoted broadband deployment through such
imitiatives as the lowa Communications Network and the Massachusetts Commumity
Network  fdat 4y 138, 148

e The Third Report observed that ““|subscription rates for large business and
institutional customers have increased comsiderably since the Second Report and
groups, espectlly local communities, continue to invest in infrastructure for
advanced telecommunications.” Third Report at 1 93.

» [Sfome communinies have taken specitic steps imtended lo stimulate economic
development in then arcas such as building high-speed networks, or aggregating
demand For ¢xample, Butler County, Ohio, recently announced the development of
1 tiber optic network connecting businesses: schools. and government 0ffices that is
designed io promete cconomic development in the region ™ Jd. at § 96

e Anticipating the mmtiation of the Broadhand NPRM and perhaps this proceeding in
the 1hird Report the Comnssion expresses concern over local control over access Lo
public rights-ol-way 17 14 166-168  This mention of the issuc, however, fails 10



explain why such access is a problem when every ILEC has long had aceess o the
public nights ol-way, and the very same report observes that access to cable modem
scrvice is avatlable to the vast majority of Americans.

The Commission's findings regarding the rapid growth of cable modem and other
broadband networks are supported by varnious independent sources. For example:

e Nielsen NetRatings reported on May 20, 2002, that the number of individuals who
accessed the Internet via cable modem or other broadband service increased by 58
percent between April 2001 and April 2002. There were more than 25.2 million
broadband users in April 2002 Press Release, Nielsen/Net Ratings, Biggest
Broadband Cittes get Bigger According to Nielsen/Net Ratings: Sixty-five Percent of’
the Top 21 Local Markets Grow at Least 48 Percent Year-Over-Year (May 20. 2002).

o NCTA reports that, as of December 312001, 70 million homes were passed by cable
modcm service, and there were 7.2 million cable modern subscribers. This compares
10 98.6 million homes passed by basic cable service. Because those 98 6 million
cable homes represent 96.7 percent of alt homes, the 70 million passed by cable
modem service represent aboul 67 percent of all hoincs. National Cable leleviston
Association, Industry Statistics. available at
http//www ncta.com/industry overview/indStat.cfm?indOverview D=2,

e According to two leading cable industrv publications, the top 25 cable system
operators had 5.4 million cable modem subscribers in June 2001, K Book, the Guide
to Broadband Slats and Standings 12 (Kagari World Media and Cable World){Fali
2001/Winter 2001). The K Book predicted total cable modern subscribership would
reach 7.7 million by the end of 2001. or slightly more than the actual figure reported
by NCTA. Id at 28. The K Book also predicted accelerating growth in cable modem
subscnption rates. projecting 2 tolal 0124 million by 2009. /d.

e More recent analyses are even more optumstic. The March 12, 2002, issue of
Kagan’s Broadband Technology estimated that there would be 11.3 million cable
modem subscribers this year, and 23 4 milhion subscribers in 2006.
ALOAP s own fact-finding efTort confirms that cable modem lacilities and services have
hcen widely deployed. ALOAP surveyed local povernments to determine whether their cable

systems had been upgraded to allow the operator to provide cable modem services.'. About 88%

ol the communitics who respontlcd stated that their system had been upgraded

2 _ . - .
ALOAP asked local governments to respond 1o a set of questions on this and other topics; to date 465
communities have responded 1o the survey



As tmportantly, the responses showed that regulation and franchising of cable modem
service, and imposing franchise fees on cable modem service does not slow or prevent
deployment. ALOAP asked local governments whether they had been charging franchise fees on
cable modem service prior to the Commission™s Declaratory Ruling, The results were:

»  About 77.4% of communitics had upgraded systems and charged a fee on cable
modem revenucs.

o About 10 8% of systems have been upgraded, and the communities did not charge a
fee

e |heremaimng | 8% of communities have not been upgraded. Of those. somewhat
over half stated that they would not have charged a lee on cable modem scrvice; the
remainder behieved that the fee would have been due.

The Commission™s own Third Report supports the conclusion that regulation and
franchising of cable modem service, and imposing franchise fees on cable modem service has
not deterred cable modem deployment. [t sties that cable systems accounted for 54 percent of
the total high speed lines i the country as of June 30, 2001, Third Report at 4 44, ADSL lines
accounted for only 28 percent of high speed lines and SDSL fewer than 11 percent. Jd. a1 1 48.

Overall DSL avaitability at the end of 2001 was esumated at 45% percent of all ULS. homes. Jd.

atn. 111

2 Local regulation of cable modem facifities and service has spurred cable
modem deployment

Other forms of Tocal involvement in the provision of cable modem service have, if
anything, promoted cable modem deployment. For exaniple:

o Cable lranchise agreements often establish bandwidth, node size, and other
requirements designed 1o ensure that the system fo be built will be capable of
providmg rehable cable modem services. franchise agreements often include a
catcgoncal requirement to provide some form of Internet/broadband interactive



. . . : 18 - R
services. Ixamples melude 810 Paul, Minnesota; ™ Ventura, California; ¥ and
Madison, Wisconsin ©”

* Agrecments nny require an operator to serve all entities within its service area, thus
prevenimg the operator from “redlimng” and refusing io roll out scrvices in low-
meome areas. This istrue 1 Ventura, California, where the operator is prohibited
Irom denytng access “or otherwise discriminating against Subscribers” based on
“race, color creed, national origin, sex, age, conditions of physical handicap.”
Service may not be denied “because of the income of the local area in which” a
potential subscriber resides.”’ It is also true in Arlington County, Virginia, where the
franchise states that service will be extended to low income areas at least as quickly
as in higher income arcas.”?

e Ihc deployment of cable modem service has been at the heart of many discussions
between operators and franchising authorities lor nearly a decade. Through the
franchising process and enforcement of franchise provisions, communiiieshave
required operators lo deploy systems capable of providing broadband services by a
date certain. In Mentor, Ohio, the franchise contained a clause requiring the operator
10 maintain the cable system at the slate of the art. When the company refused to
upgrade its system, the City nottfied the company that it was out of compliance with
its obhigations; the company ultimately agreed to a deadline for upgradingits system.

o Somecable franchise agreements contain provisions designed to ensure that public,
cducational and governmental users of the system will be able to lake advantage of
cable’s advanced nteractive capabilities, so that, as technology evolves, the ability of
the community to communicate critical information effectively also will evolve.?

= Cable franchise agreements may require the provision of free cable modem service in
schools, libraries and government offices.

" S1. Paul, MN. Franchise § 300(aX4)(requiring upgrade, and requiring that after the upgrade the “cable
system will be two-way activated” and “must he capable of supporting two-way high-speed Internet
access via the cable system.”

" Ventura, CA, Franchise § 7.1.4 (upgraded cable system must “include the facilities and
cquipnient.. required 1o support broadband interactive cable services”).

" Madison, WI. Code of Ordinances § 36.23.
" Ventura, CA, tranchise § 16 3.
? Arlinglon, V A Certificate ol Public Convenience and Necessity. §5.9(c)

P Ventura, CA, Franchise § 10 8, Arlington, V A (Exlubit € 10 Certificate, providing for 1wo-cable
modem service lor Counly governiment use)

" Ventura, CA- Tranchise § 1011, Madison, W, Code of Ordinances §36 19



The Commission itself has recognized that such requirements are reasonable. beneficial
and promote the goals of the Commumications Act. The Commission required provision of
lhmited free cable modem service to schools in 11s own social contracts and granted some
opermors relicf from cable rate regulation i retum for commitments to upgrade their systems to
provide cable modem service. In Sociad Contract for Comeast Cable Communications, Inc. |
Order, 13 FCC Red 3612, 3617-18 at 4 15 (1997), 1the Commission found that Social Coniract
uperade requirements and requirements for free cable modem service serve “the public interest
and the terests of Comeast’s subscnbers and promotef] the goals enumerated by Congress in
the Communications Act of 1934 Absent such requiremnents, the Commission noles, an eperator
could “cancel or delay upgrades™ to the pubhic’s detriment. /o, 4 29.

The Commission found 11 necessary and appropnate (o include conditions to prevent
Comecast from discriminating in the roll-out o its Internet service. “It1s imporlant to casure that
subscribers in economically disadvantaged arcas are not lelt behind in the informauon
revolution.” fd Y 59.

3 Local regulation is critical to fair deployment of cable modem service

As suggested by the above, broad precimpnion of local authonity is Iikely, if anything. to
delay deployment of cable modem services and facibties, and would be mconsistent with the
goals of the Communications Act. Local repulation through the franchising process 1s essential
lo ensuring that cable modem service is rolled out fairly to all Americans. Furthermere, broad
preemption could prevent tocal povernments [rom carrying out their acknowledged role with
respect to cable services

The success of cable moden service depends in part on consumers belicving that the

service will perform as promised. and that the subscriber can obtain remedies if the service lails.
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Sceveral Tocal governments — Fromont, California. being une example - have waoirked to develop
speetfic cable modem customer service standards to respond to specific customer concerns
regarding service quahity  Local governmenis in all regions of the country have received
complains about cable modem service. Indeed, the Commission itsclf has been relerring cable
modem complaints to Tocal govermments for resolution - thus acknowledging the importance of
providing consumers some means {or obtaining redress ofcomplaints.zs Customer service is
likely to become of even greater concern as operators begin to roll out 'tiered pricing®* for
Internet services. PCWorld reports that operators may won begin selling three or more levels of
service, with varying levels of upstream and downstream speeds: " Cox currently offers its
standard cable Internel service at $34.95 a month lor 3-megabit-per-second downloads and 256-
kilobits-per-second uploads. The company is now testing in several markets a service that offers
scaled-back performance: X26 a month For 256-kbps downloads and 64-kbps uploads."26 One
analyst suggests that such tiered pricing could become the rule, not the exception — but if that is
so, consumers Will rightfully expect that the service paid for is delivered.”" As a practical matter,
local franchising authorities, and not this Commission, that are in the best position 1o handle
customer complaints.

The Commission does not serve the goals of the Communications Act by leaving
consumers unprotected — either dircctly or indirectly Consumers are left unprotecied if the

Commission prevents local governments from collecting fees required to operate a strong

" See Declaration of Doris Boris, attached hercto as Fxhibit B; Letter from Kenneth S. Fellman,
Chairman, LSGAC, to K. Dane Snowden, Bureau Chief, Consumer and Governmental Affairs Bureau,
FOC (May 14, 2002), atached hereto as Fxhibu C

“ Mtpfiwww peworld com/news/article/0,aid, 101580.00 asp

" Receiving the speed they think they are paying for 1s a major concern of current cable modem service
subscribers. Sev Declaration of Todd German, attached hereto as Exhibit [3; Declaration 0f Robent Cantu.,
attached hereto a Ixhibu |



customer service program. Consumers are also unprotected if localities have no enforceable
remedies lor violation of customer service standards. These remedies are often embodied in
franchise agreements.,

Operators have engaged in apparent redlining in some communities. In one Los Angeles
franchise area controlled hy A T& T Broadband, the company upgraded substantial parts of the
system serving the tranchisc arca even though (according to the company) il was not obligated to
o so. llowever, one of the lowest-income arcas served by the company was tefi oul of the
rchwild, and the company now contends that it will take years to provide equivalent service to

that area. This is nol aquestion of subscribers opting not to take the service 1t is a question of



the operator Teaving ane urban nerghborhoods off the information mighway. The City 1s now
faking action to force AT&F 1o stop the redhming. In Broward County, IFlorida, a report issued
Lirst month conchided that AT& T Broadband has concentrated cable system improvements tn
larpely white neighborhoods, feaving minority communities with less opportunily to receive
. 24 . . . .. -
advanced services ™™ A Comnnisston Order which prevented Jocalities from stopping such
redlintng would hardly serve the goals of the Communications Act. Unfortunatcly, the
Commission’s Declaratory Ruling has already potentially opened the door to redlining in many
communitics. This s because in many communities, “anti-redlining” provisions in franchise
agreements prolubit “cable service” redlining. This was not a problem when it was assumed that
. . 29 . . . .
cable moderm service was a cable service.™ 1t is a problem now, and it will become a serious
problem i the Commission creates any doubt as to Tocal authority fo prevent cable modem
oo in

rediming.

Sething aside such speaific problems, a more general problem is created by the fact that
cable operators market cable modem service together with other cable services, and cable

. _ . . . . . 31 -

services and cable modem services are intermingled operationally and technically.” For
example, asmele billis issued tor cable modem service and cable service; joint, discounted rates

are offered to cable modem service subscribers who subscribe to other cable SErvices;

“Dwayne Campbell. Report Blasts AT& T Broadband, South Florida Sun-Sentinel, June 12, 2002 a1 B1.

" Nee e ¢ Mountam View, CA, Franchise § 5 (cable service must be provided upon request to any
potential Subscriber): Ventura CAL, Franchise § § (same).

Ihe redhinmg issue would not be a problem, for example, if the Commission finds a locality whose
franchise was focused on cable services can require an additional asthorization if the operator provides
hon-cable services. The additonal authorization could then address issues such as redlining with respect
toihe roll-ont ol the new service. 1f the Commission holds that an additional authorization cannot be
required. the cable operator will undoubtedly argue that the terms of its franchise preciude (by contract)
the unitateeal imposition of asti-redhning requirernents. Consumer nights ought not 1o depend on the
cutcome of that legal banle

I : . .
See Declaration of Andrew Erer, attached herelo as bxhibit F.
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subsenbers may be structed (at least imtially) to call the same number for installation and
(:nnlpl:linls;“2 and outages altecting cable modem service and cable service may generate calls 1o
the some customer service center; cable modem scrvice and cable service share substantial
portions of the internal wiring in o home, and <o 1ssues affecting wiring for one service (the price
tor wiring, grounding procedures, requirements lor wall-fishing) may atfect the other. While
there are many umque 1ssues associaled with the provision of cable modem service, see infra, as
a practical matter, this interminghng means there may be no way for a tocal government to
monitor comphance with the Commission’s or previously adopted local customer services
standards for cable scrvice calls and complamts only.  1fthe Commission preempts local
authority o regulate cable modemn service. it may undercut the ability of local government 1o

repulate cable scrvice as contemplited by the Cable Act

1 Preemption would harm local efforts to spur broadband deployment and
develop broadband applications.

In a recent Senate hearing, Senator Allen observed “We sce that about 70 to 75 percent of
Americans have access to at least one type of broadband service, yet only 10 to 12 percent
actually subscribe This would sndicate a significant lack of either corporate or business or even
consumer demand, and | think that has to be addressed if there’s going 1o be the investment
needed tor future broadband deployment ™ Hearing of the Senate Commerce, Science and
Transportation Commitice. May 22, 2_()()2__ at p. 20. According to Rep. Markey, one of the
reasons [or low demand is lack of critical content on the Internet. Jd. at 7.

The Commissien ttself has acknowledged that there are vanous factors affecting

consumer demand. The First Report observed that “the demand for mgh-speed Internet access 1s

¥ - . .
"l Seme operators have used the same customer service representatives 1o provide techmceal support
for cable modem and cable service: some have used different representatives.
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the pnimary dnver of consumer™s desive for broadband.™ First Report at § 80 In other words, 1f
a subscriber 1s not interested in high-speed access to the Internet, he or she will probably not be
mterested ima broadband service. The Commission laler noted thatl other reasons for low
demand could include computer ownership, tlic hngh cost of the service. and tlic lack of a “killer™
apphcation. Third Report st §Y 118 24

Thus, the cable industry (and other broadband providers) face a critical problem: how to
stimulate consumer demand for cable modem service. Local governments are not the cause ol
that problem, but they have actively tricd to be part of a solution.

Local governments hiave long recognmized that development of mnovative broadband
applications may be the key 1o future ecconomic development, as well as the more efficient use of
public moncy to perform traditionat governmentat functions. Hence, not only are local
governments concerned with the deployment of the systems; they are concerned and heavily
involved in promoting use of the systems. PEG access orgamzations, many ol whom receive
their funding from franchise fees. are ulso heavily involved in promoting broadband use
throughout local communinies. FFor example:

o [n Portland the City has created a farge telecommunications carrier network called the
Integrated Regronal Network nterprise (IRNE). IRNE serves local government,
schools, county goverment, higher education and public safety. The IRNE consists
of a fiber optic backbone providing a scries of redundant rings around the region.
This fiber backhone was built jointly by the City, vanous transportation and public
safety entities, and municipal unlitics  The IRNE interconnects to both the public
switched network and the eable Institutional Networks (“1-Nets™) to achieve last mile
connections. 1t s able o offer very high bandwidth data, voice and video on a totally
secure, totally redundant network at very low cost, thus encouraging broadband
deployment and usce. An end user can connect to the IRNE using a cable I-Net
connection. But unhke all other I-Nets. the end user is not isolated on the I-Nel, and
not forced to egress through the cable company’s Internet provider. In Portland, the
IRNE 15 connected 1o all other commercial and non-commercial network service
providers by collocating at Internet Hotel mect-me points in the City. IRNFE allows

users 1o have direct priviie WAN connections 1o 1SP's of choice at an ethernet fevel
mterface. There is NO garckeeping by the cable company. the 1L.EC, the CLEC or
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anyone clse. Fhis creales a "perlect” open access architecture that promotes
compeniton i the provision of advanced services 1o local governments. . and
ultimately, a successful service provider may be able o expand to provide advanced
servives thronghout the communiy.

o Grand Rapds, Michigan, has long been served by a non-profit organization, Grand
Rapids Public Access Televiston (“GRTV™), which is responsible tor managing the
public access channels in Grand Raprds. The orgamization has evolved from a simple
public access video programming produchion cenler into the Grand Rapids
Community Medha Center ("CMC™) with community compuler facihities, connections
to the Internet, a mobile “[nternet lab” that functions hke the electronic equivalent of
bookmobiles, and a wireless network designed 1o provide ubtquilous community
networking,

» The Coral Springs, Flornda, franchise requires the Franchisee to construct an
isttutional network, and allows the local governmeni to market capacily as part of
s normal cconomic development efforts. The City and cable operator share
revennes denved [rom these capacity sales. Thus, the govermment 1s in o posttion to
cnsure that idustries that wish to move 1imo the area are guaranteed the broadband
capacity they requnye. That encourages economic growth, and ensures that the
Franchisee shares in the benefits from that growth. ™

e In I'allihassce. Vlenda, the City has partnered wiih 20 private businesses 1o develop a
wireless. “Thgital Canopy™ covering portions of the downtown and providing wireless
connections ol up to 6 MBps to any citizen who registers with the “Digital Canopy*
program. During the pilot project, any cttizen who owns a PDA or a laptop with a
wireless card can easily register to use the network for free, allowinghim/her lo
access e-mail, chat, download music, or fisten (o the radio while moving freely
through the coverage area. Y

I:-government expenditures have grown briskly  Gariner Dataquest predicts that state

and local e-govermment spending will grow to $6.5 billion by 2005, 35 percent annual growth

* See Institutional Network Agreement berween the City of Coral Springs and Advanced Cable
Communications, adopted Apnt 17,2001

" The City’s commitment as a partner in the pilot has two components: Infrastructure (facility/network
access & power supply) and technical services. In the infrastructuse component, we provided access
pomts to City-owned fiber that is carrently part of the traffic management system to support deployment
of the antenna system for the WLAN_ and power supply for the equipment associaled with cach antenna
location. We also provided access o City facilities as needed for placement of the antennas and
issociated equipment. Our commitment in the 1echnical services area includes assistance to the
vendor/eontractor for siting/placement of equipment, network access and/or power interconnection
recenimendations, and some hnted staff assistance with mstallation or testing of the W1 AN
compaonents” City of Tatlahassce, hitp//talgoy com/ciytihatiltiesfubes/wlan hunl

[
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from this year's $1.9 billion total. Gartner Dataquest also projects that state and local
governments (his year witl spend more on e-govemment than the federal government will.

| hese expenditures ripple through the cconomy. According to rankings from Washingion
lechnology magazine, IBM and Electronic Data Systems are the leaders in state and local e-
povernmend revenue, with over %1 billion annual revenue apiece. Accenture, KPMG Consulting,
I ockheed Martin, TRW, and Umsys follow with $500 million 10 S| billion inrevenue. Industry
experts and company officials say the main drive in e-govermment [or the next several ycars will
be in brninging traditional applications online, though other opportunities in wireless systems and
voling hardware arc being tested.” Local governmenlts arc invesling i e-gov niliatives beciuse
of the benehits provided to constituents, including: improved citizen access to information:;
cnhanced customier service while supporting higher volumes of transactions with the public;
reduced operating casts lor providing expanded public access 10 information and services,
improved communication and interaction with the community; better education by enabling
distance learning and video training, as well as improving conncctivity of schools.*

For example, the City and County ofDenver, Colorado created 11s T>envergov.org
website 1o bring services to its constituents. As 0f last summer, only 2 years after mnception, the
website provided 40,000 pages of content formore than 7,000 uscr sessions per (Iay.37 Citizens
can pay watcr bills, register bicycles with the police, download a handicapped parking sign
application, and sign up for residential recycling services at the website. I n Montgomery
County, Maryland, the Counly created a ""portal, or a website thal acts as a gateway to

" William Welsh, E-Gov Drives State and Local Market, Washineton Technology, Feb. 19, 2001, Vol
15, No 22 at 261,

" See Tony Rybezynski, Oprical Fihernet, NATOA Joneal of Muonmcipal Telecommunications Policy,
Fall 2000 a0 3§



mformation and services found on the Intemet. This aanzen-centric model helps puide the
citizen through the Coumy government. As of March 2001, the portal receives 2 milhon hits a
month, with 60.000 nnmique users per month. 35%, of all Depariment of Recreation registrations
were recerved via the portal. along with 50% of all transit pass sales applications.”® Citizens can
access county traltic cameras and pay property taxes electronically via the website.

Many communities are devoting signilicant resources 1o closing the digital divide and are
nsing a variety of resources, including cable system mstitutronal networks. to bring high-speed
Internet connections 10 schools and hibraries  and to the patrops ol those institutions.”” But, as

the National Research Counarl concluded, addinonal efferts and additienal resources are

Y Byron West, A Content Management Solution the Works, NATOA Journal of Municipal
Feleconmmications Pohey, Somnner 20014t 11,

¥ Kevin Novak, # Monrgonen. NATOA Journal of Mumcipal Telecornmumicatnions Policy, Summer
2000 a1 25,

7 The Ciry of Tacoma, Washingion (population 194,000} provides a good example. The City’s 1-Net
connects 300 Gty agency sites, including the scheol systein, the police and fire departments, parks, public
safety, libraries, and others. The 1-Net uses fiber optics to provide data and voice services 1o these
locations, and coaxial cable 10 provide video distribution. The video component supports the
transmission ol broadeast guahty video between city sites and over sixty schools and higher educalion
facilinies.

I'he t-Net system was based ona plan created by representatives of the City’s agencics, who worked to
identify the needs of the City and cach of 1ts agencies. The mission of the [-Net system 15 to V1o provide
covernment and educationat organizavions with the means 1o transport voice, video and data, at high
industry standards, in a cost effective manner” Not a single government institution, agency or school is
more than a quarter of @ mile from access lo the 1-Net Agencies are responsible for covering the costs of
the Jast quarter mide, their end wser equipment, installation and testing, as well as a monthly fee. Thel-
Net enables users 10 share resources, connecting nmiltiple locations in a seamless pattern into a single
operation. 1ns system has cnabled users 10 move the computer and telephone and video programming or
training services ofl commercial or feased phone lines at a considerable cost savings to the agencies, and

in turn. the taxpaycrs of Tacoma.

The City of Santa Clara, Califormia (population 102,000) has a different system, that addresses this
mnch smaller city’s needs. The Santa Clara 1-Net connects 36 sites to a cenlral facility. These sies
melude hibranies, county focihines, fire stations, and ald high schools  The 1-Net is connecied 1o the
Internet; so by connccting the hbrary to the I-Net, the commumity is able to provide a high-specd
connection to the Internet Tor researchers and lor members of the community who could not afford such a
connection 1o their homes or businesses

See Nunonal Research Counail Broadband Bringing Home the Bits, Notonal Academy Press (2002) a1
206, Jor other examples,
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low-income neighborhioods that have Tittle access 1o such technology, and provide triming in an
attempt Lo close the digilal divide.” Porland’s IRNE requares addimonal funds to serve all the
locations it should: for example there are 1solited schools in the region that have no access 1o the
Internet by private providers and which cannot be served by IRNIL without signtficant fiber
extensions. When the FCC Himits funds available to attes. it limits funds available to expand
and develop programs ke IRNE.

Bascd on industry-estimaled subscriber counts,™ localities will lose approximately $28:4
million this year and between $5350-5825 million in 2000 if they cannot collect fees on cable
moden service. The City of Portland, Oregon, estimales, conservatively, that it will lose on
average $1mutlion per year over the next six years. Austing Texas, recerved $1.2 mithon m cable
modem franchise tees in 2001 and projects o $1.3-$1 4 million budget loss tor this calendar
year

kb k¥

The record shows that (a) cable modem service has been subject to extensive local
requirements through the tranchising process: (1) these requirements have not deterred the
rollout of broadband service; and (¢} in fact. local regulation has promoted broadband
deployment. Not only is preemption unjustificd by the record: the record shows thal preemption
would actually be counterproductive  As we next show, the Commission’s preemplive authority
over cable modem service is limuled many event; we are not aware of any local rule that the

Commussion could lawlully preenpt, cven i it had reason to preempt it

Francial problems facing the Community Centter are reported by Eric Morath, Grand Rapids 1ech
center scrambles for future comid federal funding cuts, Crain’s Business Report, May 23, 2002.

" Kigan Broadband Technology, March 12, 2002, Marean Stanley has projected sumnilar resulls. Local
Covermments will Fight Cable Modem Ruding, Nonon™s Cities Weekly, May 13, 2002
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B. Localities May Franchise and Regulate Cable Modem Service Providers.

I Local authoruy to franchise entities that use and occupy public rights-of-
wav s a function of state, not federal Taw

Underlying the Commission’s preemption questions is the presumption that local
franchising powers are derived from the Communications Act. That is nol the case. Local
covenmments have fong had authority to franchise entities that use and occupy public rights-of-
way tor private profit, to charge fees lor use of the public nghts-of-way, and 1o establish
conditions on the franchise grant. A franchise for use and occupancy of public rights-of-way has
been treated varously, as a “speaal privilege” granted 10 private parties to occupy what is
ordinanly pubiie properry dedicated to transitory public uses; or “as functions delegated to
privitte individuals 1o be performed for the furtherance of the public welfare and subject to publhc
control 7 12 McQuillan Mun Corp. § 34.01. Bt i any case, a grant (whether from the state or
from the focahty) is necessary because “[nfo private person can take another’s property, even for
a pubhic use” except by virtue of a legislative grant [rom the entity with authority over the
property. California v. Central Pac. R Co. 127 1.5, 1, 40, (1888); Tulsa v. Southwestern Bell
Fel Co 75 1.2d 343, 350 (10™ Cir. 1935)(" [ranchise is a special privilege conferred by
povernment upon mdividuals™); U.S. v King County. 281 F. 686, 689 (9h Cir. 1922) (*To the
commonwealth here, as 10 the king ot England, belongs the franchise of every highway as a
trustee for the public, and streets regulated and repaired by the authority of a municipal
corporation are as much highways as are nivers, railroads, canals, or public roads lmd out by
authority of the quarter sessions. In Fngland a public road is called the king’s highway, and,
though it is not usually ealled the commonwealth’s highway here. it is so in contemplation of
Faw. for 1t exists only by torce of the commanwealth’s authority,” citing 1 McQuillin Mun. Corp.

§22
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In City of Dalfas a1 348, the Fifth Circunt applied these principles to the Cable Act and
cable systems, rejecting the notion that franchising nights ansc from Title VI, and that “Section
621 became the exclusive source of local Iranchising authonty over cable operators ™ Id. at 348.

The conl held that:

We cannot agree with the Commission’s unsupported assertion that local
franchising authority anses from § 621. While the agency cites no support for its
posttion, there are persuasive dicta supporting the contrary view that § 621 merely
codified and restricted local governments™ independently-existing authonty to
impose Tranchise requirements. See National Cable Television Ass'nv. FCC. 33
F3d 66, 69 (D.C Cir 1994) (noting that one of the purposes of the 1984 Cable
act was 1o “preserve| | the local franchising system™); Time Warner
Ftertarnment Co, LP v FCC 93 F3d 957, 972(D.C. Cir 1996) (“[Plrior 1o
the passage of the 1984 Cable Act, and thus, 1n the absence of federal permission,
many franchise agreements provided for [public, educanonal and governmentat
access) channels.... Congress tms merely recogmzed and endorsed the preexisting

practice )
i

Fhe Cable Act, properly understood, probubits certinn types of regulation,’® prescnbes
procedures for exercising local authority,” and specifically preserves other types of regulation
[tom preemption, cven i the face of an apparently comprehensive federal requirement.”® The
legislative history suggests that where the Actis silent as to Jocal authority, localities retained
thetr pre-Cable Act amhority. 1984 U.S C.C.AN. at 4690 (“matters subject 1o state and local
authonty include, 1o the exieni not addressed in the legislation, certai terms and conditions

related to the grant of a franchise. ., the construction and operation of the system.., and the

® 47U C § 543X franchising authority may regulate rates for cable service and other communications
service, but only 1o the extent provided i § 543);

47 US €. § 544 (prohibiting lecality from establishing requirements {or video programming or other
infonination services m a request for a repewal proposal, bul allowing lecaliies 10 enforce requirements
for facihwies and equipment and lor bread categories of video programming and other services contained
i a franchise agreement).

TATUSCog 550 (Cable At EFO provisions are i addition 10 and not i ficu of ocal FEO
requITements)
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enforcement and admimistration ol a [ranchise.”™  Indeed, 47 LS. § 556 15 express on the point.
Subsection (4) of that anti-preemption provision provides that state and local conirol over matters
of health, salety and welfure are protected tronm preemption so long as the regulations are
consistent “with the express provisions™ ol the Acl In the absence of an express provision
requinng preemption, therefore, focal authority 1s preserved.  The Telecommunications Act,
Section 601(c¢), reattirmed this approach, making 1t clear that precemption of local and state
authority under that Act must be express, not implicd.

['o be sure, locabities are not contending that the Cable Act preserves to them unlimited
repulatory authority over mterstate, non-cable communications services provided via a cable
system The Cable Act speafically recogmzed that cable sysicins could be used to provide non-
cable communications services, d the CCPA’s fegislative history went out of 1ts way to make 1l
clear thal the statute was not intended to alter existimg authonty over such services.

H R. 4103 maintams exishing regulatory authority over all other communtcations

services offered by a cable system. . _H.R_ 4103 preserves the regulatory and

jurisdictional status quo with respect 1o non-cable communications services.
1984 1).S C.C AN at 4600.

Ehe point is that local anthority does not depend on an affirmative grant from the federal
povernment particularly as to matters pertaining to the use, occupancy and terms and conditions
for use and occupancy of the pubhic nghts-ol-way. Instead, the reverse is true, and a clear and
affirmative statemeut is required to preempt local authority. lndeed, evenaf the statule were nol
clear on this peint, the result would be compelled by general constitutional doctrine. The
Supreme Court has repeatedly warned against the casual preemplion of state or local law, both
by federal statutes and by administrative regulanons. As the Court stated m Gregory v. Ashcrofl.

SOT S 452,460 (1991), “we must assume Congress does nol exercise {the power to preempt]
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liehtly.” Congress must make its infention “elear and manifest” if it intends to preempl the
irachitional powers of the States. General Elee Co., at 78-79. Further, the rule requires that even
where a provision of law expressly preempts, the provision ss 1o be read narrowly, not broadly.

Cipollone v, Liggett Group. Inc (505 U8.504, 510 (1992).

2 The Cable Act Does Prescribe Some Limits on Local Authority Over
Cable Modem Services, But Affirms Local Authority in Critical Respects.

Fhere is no clear and aflirmative statement in the Cable Act that would permit the
Commission to preempt Jocal jurisdiction over non-cable communications services wholesale.
lnsteid, there are several provisions which limit local authority over non-cable communications
cervices, but in very speeific and imited ways. That the Cable Act was never imtended to
provide a basis for preempting local authonity over non-cable communications services gencrally
15 confirmed by the fact that several provisions ot Tile VI explicitly permit States and locahties
10 regulale non-cable services. See, ¢ g, V7 U S.C §541(d)( 1) State may reguire informational
il for infrastate communications services other than cable services); 47 U.S.C§ 542{h) (fees
imay be charped for the provision of cable service or ather communications service via a cable
system by a third party); 47 U.S.C§ 544(b)(1)(Facilities requirements may be enforced); 47
.S €. § 346(e) DB (renewal may be denied it the qualily of the operator’s service, but without
repard 1o the mix or quality of cable service or other services provided over the sysiem, has been
rcasonable); 47 U.S.C § SSI(uppIyin_g privacy provisions lo any service provided by cable
operator. and providing that nothing i the Cable Act prevents a locality from enacting consistent
taws for the protection of subscriber privacy); 47 .S C. § 554 (local government or locality may
enforce EEO requirements), 47 LS € § 552 (locality may establish customer service and
burldout schedules of the cable operaror; consumer protection laws are protected unless

“specifically preempied by the Cable Act), 47 11.5.C.§ 542(b) (allowing localitics to enforce



proposals made hy an operator for providing leased access to the cable system (o provide
services other than video programming services)

Ihe rate regulation provisions of the Act reach and limit the right of franchising
authorities to “regalade the rates for the provision of cable service, or any other comnmunications
service provided over a cable system to cable subscribers.” 47 1.S.C. § 543(a) (cmphasis
added). Tlowever, in keeping with the general effort to avord disturbing the siarus quo with
respect 10 non-cable communications services, Scction 543(a) only limits state and federal
regulation of the price of cable scrvices. The preemption is hmiled and specific by its terms, and
(as the Commussion has recogmzed) does not reach regulation of charges, such as disconmect
charges. which are not charges for the provision of tlic service.

I'he Commuisston would have no authority Lo interfere with local authority under those
provisions in any circumstance, but more broadly, for reasons suggested 1 the prior section, the
cxistenee of these provisions confirms that Tule V1 provides no authority for broader preemption
of local authority with respect 1o non-cable services beyond the preemption that is compelled by
the statute

"Itic section lo which the Commission ponts as a possible source of preemptive anthonty,
Section 624(b), grants the Commission no broad preemptive authortty and restricts local
authority only in some very limited respects. Sechon 624, 47 U.S.C. § 544, allows local
governments to establish certain minimum requirements in an application for a franchise
(referred to inthe Act as a “request lor proposals™). The Acl states (in the language io which the
Commission refers) that the application cannot establish requirements for “video programming
or other information services." 47 UL.S.C. § 544(b) The legislative history cxplains that the

purposc of this provision was to prevent the operater from “being forced to provide specific



programming.” 1983 US.C.OAN 4706 The Section is thus a narrow restnction on local
voveriment awthority. Sterer Cable Communications v. Ciy of Momtgomery, 806 F Supp. 1518,
PS45 (MDD Ala 1992), Umited Video, Inco v FCC 890 F 2d 11731189 (D.C Cir. 1989).
sechon 62435 net evenntended 1o act as a ban on service requirements agreed to in a
franchise. The Cable Act states that a cable operator who desires a franchise must submit a
proposal lor “equipment, facilities and services . reasonable 1in light of future cable-related
community needs and interests” 1984 U S C.C AN (98 Siar. 2779)at 4711 Section 624
accordingly provides that a tranchising aathonity may enforce provisions that are included n a
hinal framchise Tor “hroad categonces of video programming or other services.” Far from granting
the Comnuission wholesale authority to preempt franchise requirements for the provision of non-
cable services, Scectron 624 thus atlows local authorinies 1o enlorce promises made with respect to
cable scrvices and non-cable services, Jdoat 4706, Thus, for example, a requirement that a cable
operiator provide broadband interactive services such as cable modem service is fully enforceable
and protected from preemption under Section 624 whether one assumes that service ts a cable

SCIVICE OT nol.

3 Titte 1 Does Not Grant the Commission Broad Preemptive Authority Over
{.ocal Regulation of Non-Cable, Non-Telecommunications Services.

I'he only other possible source for the sort of general preemptive authority to which the
Commission appears 1o be adverting ip the NPRM is Title I of the Communications Act. The
NPRM ciies Sechons 1, 2(a), and 4(1) of itte Tas providing the Commmssion with the authority
to preempt local regulation of cable modem service. See NPRM at 175, Title 1 does not provide
agenerahzed source for Commission preemptive authority here, for at least two reasons.

First, the question at the heart of the NPRM 1s whether local governments may issue

franchises and chiarge rents for use of public property. The authority under Tite |, such as it is,
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apphies to “commumecanon by wire and radio™ and to persons engaged in such “commumcation
or such transmission " 47 UTS.C§ 152(a). To note the obvious, the rnight 1o grant a franchise
with respect o public nights-of~way 15 not o communication by wire. Nor s a locality, by virtue
ol providing pubhc property lor the use of utihities, engaged i “communication™ or
“transmission” of information. Title 1 simply cannol be read to give the Commission plenary
jurisdiction over property sinply because 1t might be useful (or even essential) to a particular
communications provider. i Tide T did give the Commission such plenary authority, the pole
attachment provisions of the Communications Act, 47 11.5.C. § 224, would have been wholly
l.lnI‘ICCCSS:II’)’.w What s particularly notable about Section 224 is that it includes within its reach
“rights-ofways™ contrelled by mvestor-owned utlities, and expressly prohibits the Commission
from regulating the rates charged by municipal utilities for their property. It would be odd
mdeed 10 read Title 1to give the Comimission the authority to command municipalities generally
10 grant access o rights-of-way at a price dictated by the Commission wherc that right does not

. . . L 50
extst with respect to municipally-owned utihities.

“The Pole Attachment Act added Scetion 224 to the Communications Act in response 1o a determination
by the Commnssion that it had no authority to regulate the terms under which power companies and other
private right-of-way owners made their lacilities available to cable operators. The Senate Report on the
original pole attachment legsslation noted that [i]t is only because such state or local regulations currently
does not exist that federal supplemental regulation is justified. S. Rep. No. 95-580, a1 16-17 (1977),
reprinted in 1978 U S.C € AN 109, 129-25.Congress did not intend the Commission’s power to extend
beyond what was explicitly included. As noted in House Commitiee Report 98-4103 on }R 4103, which
contains idenncal language as to what became 152(a), *[1he Committee does not intend subsection
(a)(1) to give the FCC jurisdiction over other services over which the FCC does not otherwise have
jurisdiction, solely because these other services are provided over the same facilities that arc also used to
provide cable service 7 HR. Rep. No. 98-4103 at 95, reprinted in 1984 U.S.C.A.AN. (98 Stal. 2779} at

4732).

" The most recent example of the Comnmission’s limited authority in this area is the decision of the | "
Circuit in Southern Co v FCC,_ F3d_ 2002 WL 1299122 (11 Cir. 2002). In that case the court
noted that the Section 2247s refrence 1o “poles, duets, conduits or rights-of-way ™ does not include eleciric
transmission towers. The courls then do not need the Commission’s authority expressly when the
Commission engages inregulating the activities of facilities outside the Commission’s field, be they
clecine unhties or local governments.
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Second. and more generally, Tide 1 of the Communications Act “is not an independent
cource of regulatory authority.” Colifornia v, FCC 905 1 2d 1217, 1240 at n. 35 (9h Cir. 1990),
citing Uhnited Staies v. Southwestern Cable Co. 392 1.5 157,178 (19068). Sce also FCU v
Michwest Video Corp 440 1.5, 689,706 (1979) (“without seference 1o the provisions of the Acl
directly poverming broadcasting, the Connmyssion’s jurisdiction under § 2(a) would be
anbounded ™). Nowrfwestern Bell Tel Co v FCC 19 F3d 1475, 1483 (D C. Cir. 1994) (“['T)he
Commission’s expansive power under the Act does not mctude the “intrammeled Ireedom 1o
regnlate activities over which the statute finls to confer, or exphcitly denies, Commission
authority.”” quoting National Ass'n of Regulatory Uil Commrs v FCC, 533 V.22 601, 617
(D.CCir 1976)); Furner v FCC STAF 2d 1354, 1355 (D C Cir, 1975) ([ I {he Commission
must find its authority in its enabling stiutes”): Loutsiana Pub. Serv. Comm'nv. FCC 476 U.S
355 (19%6) {stking down Commuission rufes governing the depreciation of tefephone plant that
conflicted with state regulations) (“To permit an agency to expand ils power in the face of a
congressional limitation on its jurisdiction would be to grant to the agency power 1o override
Congress ) 1d. i 374-75.

Whatever authority the Commission has under Tile Tis very limited in scope, and
cannot be exercised in a way that contradicts the intent of Congress as expressed m the
atructure of the rest of the Commumications Act. Accordingly, in addressing the
treatment of cable modem service, the Commission must respect the overall statutory
scheme, mcluding the role allocated o focal governments. To the extent that Congress
has delineated a local role in relation to cable operators, cable systems, and the services
they provide - which it clearly has in Title V1- the Commission can do nothing that

contravenes or ignores that role



Section (1) is not 1o the contrary - Section 4(1), 47 U.S.C. § 154(1), serves only to
give the Commission authority in areas necessary (0 implement the express authority
given by ether sections ol the Act Sectton 4(1) confers ne authority o regulate achivities
that are not otherwase within the Comimission’s jurisdictional ambit. North American
Telecomms Assnov FCC TT2 F2d0 1282, 1292 (7th Cir. 1985) (“Section4(i) is not
mfintely clastic™).

I'he Supreme Court has held that, under ‘Inle I. the Coinmission may cxcreise authority
that is “reasonably ancillary to the eflective performance of the Commission’s various
responsibibities.” Southwestern Cable Co at 17X (1968). The term “ancillary junsdiction™
ultimately derives from this portion of the Court’s opinion, but the phrase is actually a misnomer;
it should be more accurately referred to as “ancillary authority.” The Comnussion’s jurisdiciion
is limited by Section 2 of the Communications Act. The Commission has authority to engage in
the specific activities set forth Inthe remainder of the Act; where its authority is not express, 1l
may rely on itSancillary jtirisdiction Note. for example, thalt the Commission’s authority over
cable welevision i Southwestern Cable denved from its jurisdiction over broadcasting. As in
that case, the Commission’s authonty over cable modem service must derive from one of the

substantive provisions in the Act: presumably either Title H or Title V1. :

"1 GTE Service Corp v FCC, 474 T 24 724 (2d Cir 1973), the court found that Section 4(i) did not
authorize the Commission to regulate data processing services provided by regulated entities. The court
found that the Commission could regulate the offering of data processingservices by common carriers
because of the Commission’s authority over the carriers. bul also held that the Commission has no
yurisdichion over data processing tself. [Dala processing involves the transmission of signals over Wires,
often using the same wires used to transmit communications: if the Commission had the authority to
regulate all “instrumentalities” that might be engaged in the transmission of communications, then it
would scem that the Commission conld have used that authority to regulate the data processing industry;
but it did not have that authonity. Similarly. in this case. the Commission’s ancillary jurisdiction does not
allow st 1o broadly preempt locat regulation ol cable modem service, in 3 manner unrelated 1o its authority
under Title 1 or Tide VI



Ihe purpose of ancillary junisdiction is to ensure that the Commisston can fill in gaps in
Jts anthonty over entities and activities 1t is empowered (o repulate, see, e g, Lincoln Tel and
fel Co v FOC 659 F 2t1 1092 (D C. Clir. 1981) (hinding ancillary jurisdiction 10 impose upon
telecommunications carners interim billing method for interconnection charges); New England
Tel and Tel Co, etal v FCC X26 F 2d 1101 {D.C. Cir. 1987) (tinding oncillary jurisdiction to
order telecommancations carnters 10 reducce telephone rates), riot to expand thal authonty lo
include otherwise unregnlated entities or achivities. Cases relied upon by the Commission™
involve an exercise of ancillary authority as necessary 1oestablish a coherent scheme of common
carner yegulation under Title Il The Cornmisston’s excreise of its ancillary jurisdiction was
circumseribed: as one Courd put it, it was up to the Commission to show thal “state regulation
woukd negate vald regulatory goals.” State of Californiav FCC.39F.3d 919,93 1(91h Cir.
1994)

Here. the Commussion’s Declaratory Ruling by its terms limits the permissible scope of
the Commisston’s authority over mterstate information services. Title 11, and authority ancillary
to Tile 11 are irrelevant under the Declaratory Ittiling, because the Commission has decided that
the provision of cable modem service does nol involve any service subject Or even possibly
subject to Title H regulation.

lurminy 10 Trle VI. the Cable Act itself prescribes the proper balance between the
Commission and local governments, and the Commmssion cannot use “anctllary authority™ to
upset that balance. To the extent that the Commussion is relying on Title Iread in conjunction
with its authonty under Title VI. the short answer 1s: Title | cannot logically provide broad

authonty to preempt local overnment regulation of non-cable communications services that

Y State of California at 931-33 (9th Cir 1994 Y, Computer and Communications Indusory JAss'nv. FOC,
GO E2d 198 214248 (D.C. Cir 1982) cerr denied, 461 1S, 938 ( 1983)
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Congress preserved il hitle VI To the extent that the Commuisston is not relying on ancillary
authortity. but isinstecad claimimg an independent right under Title 1 10 regulate all facilities,
cquipment and persons that bave any relationship to communication, the answer 1s that there ts
no such awhonty. Those Tumits are particularly strong with respect to the {ranchising and
compensation issues rmsed in the NPRM because resolution of those issues imphicates
fundamental constitational 1ssues

Nor arc there other provisions at 1ssue which even arguably permit preemphion of local
rights with respect to non-cable cormmunications services. Section 706, 47 U.S.C. § 157 nt.,
orders the Commission to “take immediate action 10 accelerate deployment of such capability by
removing barricrs 1o ifrastructure mvestiment and by promoting competition in the
telecommunications market” enly 1 the tstance where it inquires “whether advanced
telecommunications capabtlity is bemyg deployed o all Americans n a reasonable and timely
fashion.” and finds that this goal is not beirig met. T he Commission has yet to make a
determination that advanced communications is not being deployed in a reasonable and timely
fashion On the contrary, it has found the opposite. See Third Report at § 1 (rel. February 6,
2002) and chscussion in Part I1 A, supra.
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In sum. there are no provisions of the Act which give the Commission broad preemptive
authonity over local governments with respect 10 the regulation of non-cable communicalion
services, 0r with respecl to the use and occupancy of their pubhie rights-of-way to provide non-
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cable communicalions services

“The NPRM is thus sygnificamly and procedurally defective. The Commission has asked parties to
identily genesally whar local regulations <hould be preempted. The Commission has Tnerally mvited an
unfunited fishing expedition, withont birst considering the limits of its authority, the limnations created by
the Act.and cortimly withoul providing any notice as 10 what it might, or might not be considerning



